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Contracts — Innocent Misrepresentation — Defense to Action at Law. — In 
an action for damages for breach of contract it was shown that in making the 
promise to buy certain corporate stocks and bonds the defendant relied, at least 
in part, upon an innocent misrepresentation made by the plaintiff. The sale of 
the securities was "the means by which to convey land with a factory and 
machinery" ; the untrue representation was that "a right of way, which was a 
substantial factor of value in the real estate, was owned by the corporation." 
Held, that the innocent misrepresentation was a defense to the action. Bates v. 
Cashman (1918, Mass.) 119 N. E. 663. 

See Comments, p. 178. 



Guardian and Ward — Purchase by Guardian for Himself — Right of Ward 
to Accept Benefit. — Minor children owned real property in fee, subject to an 
unadmeasured dower interest of their mother. The plaintiff, who was the 
guardian of the children, purchased for himself the dower interest of the mother, 
receiving a quitclaim deed. Later the mother executed a quitclaim deed purport- 
ing to release the dower interest to the children. The latter, through a new 
guardian, brought ejectment against the plaintiff, who was in possession; where- 
upon he filed a bill in equity to restrain the ejectment suit, to have the dower 
admeasured and the widow compelled to convey to him the lands so set off, 
and to have the deed to the children declared void. Held, that the children were 
entitled in equity, through their present guardian, to elect to accept the benefits 
of the purchase by the first guardian, but that if they so elected, their estate must 
account to the plaintiff for the purchase price paid the mother. Ostrander C. J., 
and Bird, J., dissenting in part. Johnston v. Loose (1918, Mich.) 167 N. W. 
1021. 

The plaintiff based his claim to the dower interest on the fact that the 
statutes of Michigan relating to guardians merely forbade them to purchase 
the interests of the wards when offered at public or official sales and did not 
cover the case of a distinct interest — in the same physical object, to be sure — 
vested in some other person. The majority of the court replied that while the 
statutes did not cover the case, the general principles of the law of trusts as 
established by judicial decision forbade a fiduciary of any kind to derive a bene- 
fit of the sort which the plaintiff attempted to acquire in the principal case. This 
position is fully justified both by English and American precedents. The prin- 
ciple has been recognized for about 250 years ; the leading case is Keech v. Sand- 
ford (1726) Sel. Ch. Cas. 61, known to English lawyers as the Rumford Market 
Case. Some of the leading cases are: Holt v. Holt (1671) 1 Ch. Cas. 190 
(executor) ; Rush-worth's Case (1676) 2 Free. 13 (mortgagee) ; Taster v. Mar- 
riot (1768) Amb. 668 (leasehold interest given to A for life, after his death to 
B absolutely; A secures an extension of the lease — he is a trustee of the exten- 
sion for B) ; Ex parte Lacey (1802) 6 Ves. 625 (assignee in bankruptcy) ; 
Featherstonhaugh v. Fenwick (1810) 17 Ves. 298 (one partner obtains secretly 
a renewal of the lease of the partnership premises — he is trustee for the other 
partners in proportion to their shares) ; Lees v. Nuttall (1829) 1 Rus. & M. 
S3 (agent) ; Smith v. Chichester (1842) 1 C. & L. 486 (mortgagor) ; Rose .v. 
Hay den (1886) 35 Kan. 106, 10 Pac. 554 (agent) ; Rich v. Black (1896) 173 
Pa. St. 92, 33 Atl. 880 (agent). While cases applying the rule to guardians are 
not numerous, they are not totally lacking: Sparhawk v. Allen (1850) 21 N. H. 
9. A distinction has been taken in some of the cases between the rule applicable 
to fiduciaries in the more strict sense of the term — trustees, executors, adminis- 
trators, guardians, and agents — who are absolutely disqualified to take for their 
own benefit, and that governing persons who are fiduciaries only in a broader 
sense of the term — such as mortgagees, mortgagors, and partners — as to whom 



RECENT CASE NOTES 193 

there is merely a "rebuttable presumption of fact" that they acquired the benefit 
in question by an improper use of their position. See Walter G. Hart, The 
Development of the Rule in Keech v. Sandford, in (1905) 21 L. Quart. Rev. 258. 
It should be added that Ostrander, C. J., disagreed with the majority only upon 
the question whether the estate of the children should reimburse the plaintiff 
for his outlay. While doubtless the children had by their mother's release 
acquired the complete fee simple at law to the land — her prior conveyance to the 
plaintiff having given him at most an equitable claim — in equity that does not 
determine who is entitled, and the view of the majority seems clearly right. 



Insurance — Construction of Policy — "Gas Accidentally Absorbed or 
Inhaled." — The insured held in a mutual association an accident certificate 
which provided that there should be no liability for accidental death "from 
. gases or anything accidentally or otherwise taken, administered, 
absorbed ... or inhaled." While asleep in a hotel room, the insured was 
asphyxiated by escaping gas. Held, (two judges dissenting) that the defendant 
association was not liable. Jones v. Hawkeye Com'l Men's Assn. (1918, Iowa) 
168 N. W. 305. 

The decision is confessedly made in the teeth of cogent authority to the 
contrary, which is well reviewed in the dissenting opinion of Weaver, J. The 
latter argues strongly that similar words of the exception have been repeatedly 
construed by courts of last resort not to include the present case; that such 
decisions should control, or if not, they should at least create a doubt as to the 
meaning of the exception; and that doubts should for obvious reasons be uni- 
formly resolved in favor of the insured. Further, that when the insurer, as 
in the present case, qualifies the broad terms of an exemption clause, he is 
bound rigidly to the strictest limits of his expressed qualifications. Thus an 
exception of death by poison "in any way taken, administered, absorbed or 
inhaled" was held not to cover death from chloral taken by mistake for 
distilled water. Metropolitan Accident Assn. v. Froiland (1876) 161 111. 30, 43 
N. E. 766; but cf. Porter v. Preferred Accident Ins. Co. (1905, N. Y.) 109 App. 
Div. 103, 95 N. Y. Supp. 682 ("voluntary and involuntary inhalation" held to 
cover asphyxiation while asleep). "Had it been intended to exclude all liability 
for death by poison, a simple statement to that effect would have" sufficed. 
Thus far the dissent. On the other hand, when the company does not qualify 
broad language, the courts have been very ready to construct expansive restric- 
tions of their own. Accident Ins. Co. of N. A. v. Crandall (1887) 120 U. S. 
527, 7 Sup. Ct. 685 ("self-inflicted injuries" and "suicide" held not to cover 
death of insured by own hand while temporarily insane) ; and see Northwestern 
Mut. Life Ins. Co. v. Hazelett (1886) 105 Ind. 213, 4 N. E. 582. The dilemma 
of the company in drawing a policy is apparent. Granted that it is desirable to 
prevent insurance companies from including in policies exceptions which defeat 
the reasonable expectations of the unwary insured; should this be done by 
affixing to words meanings quite at variance with and almost unrelated to their 
meaning in ordinary life? The courts have so done in this line of cases; and 
this same Iowa court has participated. Riley v. Interstate Bus. Men's Ace Assn 
(1916) 177 Iowa 449, 159 N. W. 203. Such action produces the dilemma of the 
court in the principal case. The majority claim, with full justice, that if the 
words here used do not except the accident which here occurred, no words in 
our language can except it. If the contract were between ordinary mortals 
this would seem the only sane decision. For in contracting men use words as 
they are used in the world of men, and not as they have been construed by 
courts in a technical attempt to defeat an equally technical and unfair advantage, 
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